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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

    Civil Judge 

    Tezpur, Sonitpur 

23rd October’ 2017 

 

TITLE APPEAL NO. 15/2016 

  (1)   Smt.Jaya Seal 

    W/o- Sri Rabindra Kumar Seal 

Barika Chuburi, Rubber Bagan Bye Lane No.3, 

P.O. & P.S. Tezpur, Mouza- Mahabhairab, 

Dist- Sonitpur, Assam   

       --- Appellant/ Plaintiff 

-Vs- 

   (1)  Sri Gadadhar Lahkar  

   S/o. Lt. Jiban Chandra Lahkar 

                       (2)  Deepa Lahkar, since deceased represented by her 

legal heirs- 

            2(i)      Sri Gautam Lahkar, 

2(ii)     Sri Biswajit Lahkar, 

 Both sons of Sri Gadadhar Lahkar 

2(iii)    Smti. Juthika Lahkar, 

  Daughter of Sri Gadadhar Lahkar 

  Residing at South Hazarapar, Tezpur, 
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                                 P.O. & P.S. Tezpur, Mouza- Mahabhairab, 

  Dist- Sonitpur, Assam 

 Also at:  

 102, Laxmi Apartment, Survey, Beltola, 

 Guwahati( Metro) 

      --- Respondents/ Defendants  

  (1)  Smti. Dipti Dey 

   W/o- Sri Madhab Dey,  

Lalmati, Tezpur Town, Ward No.19    

    P.O. & P.S. Tezpur, Mouza- Mahabhairab, 

                                Dist- Sonitpur, Assam 

    --- Proforma Respondents/ Proforma Defendant 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC is against impugned judgment and 

decree dated 31-08-2015 passed by the learned Munsiff No.1, Tezpur in Title 

Suit No.59 of 2006, decreeing in part the suit of the Respondents/Plaintiffs, 

came up for final hearing on 04-09-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

 

Case Of The Plaintiff/Appellant:  

1) The plaintiff’s case in brief is that the plaintiff with her husband and 

children had been living as monthly tenant in the house of the defendant No.1 

located at South Hazarapar, Tezpur from the August’2002 to September’2004. 

In the meantime, plaintiff purchased she purchased a plot of land and house 
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(Schedule-B) from its owner proforma defendant Smti. Dipti Dey for a total 

consideration of Rs.5,05,000/- with delivery of possession thereof. Defendant 

No.1 helped the plaintiff at the time of registration of the sale deed as her 

husband was Sri Rabindra Seal was working at Bomdila (Arunachal Pradesh). 

Since after the purchase of Schedule-B the plaintiff has been living with her 

husband and children as sole and absolute owner thereof. The defendant No.1 

used to visit as they had good relations because of previous landlord-tenant 

relation.  

2) As plaintiff required electricity connection and her husband was away, 

she requested defendant No.1 for help & he gave assurance to help. On 27-

12-2004 the defendant No.1 took plaintiff’s signature on some stamp papers, 

forms, etc for the purpose of submitting the same for getting electricity 

connection. Defendant No.1 also took the registered Sale Deed and receipt of 

Sub-Registry office from the plaintiff on a pretext that the said registered sale 

deed will be required for obtaining an order of electricity connection. 

Subsequently, plaintiff asked the defendant No.1 about the progress of 

electricity connection in the ASEB office & he stated that work is in progress.  

3) On 24-04-2006 the plaintiff came to know from one of the neighbor 

that defendant No.1 has become the owner of Schedule-B by right of 

purchase.  She immediately informed her husband over telephone at Bomdila 

and other persons of the locality. Thereafter, the plaintiff with the assistance 

of others made enquiry & obtained certified copy of the said purported sale 

deed being No.2393/2004 dated 29-12-2004. Thus, she came to learn for the 

first time precisely that the defendant No.1 got the said purported sale deed 

executed and registered in respect of Schedule-B fraudulently by placing other 
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lady in lieu of the plaintiff being falsely identified by the defendant No.2 

before the sub registry of Dhekiajuli sub registry. 

4) Plaintiff/Appellant claimed that the sale-deed is not only fraudulent, 

illegal, null and void and inoperative in law but has also been executed and 

registered in violation of s.54 Transfer of Property Act & also the mandatory 

provisions of Registration Act, 1908. Tezpur property cannot be registered at 

Dhekiajuli sub-registry office and without permission from the D.C Sonitpur 

and TDA. Hence, the suit was filed. 

Case of the Defendants/Respondents:  

5) The defendant No.1 and 2 has contested the suit & suit proceeded ex-

parte against proforma defendant. It was claimed that plaintiff has been 

residing with her husband Sri Rabindra Seal and other family members in a 

rental house at Barikachuburi & Sri Rabindra Seal (husband of plaintiff) is 

monthly tenant-at-will of the defendant No.1. It was admitted that plaintiff 

along with her husband and children and been living as monthly tenant in the 

house of the defendant No.1 at South Hazarapar from Aug’2002 to Sept’2004. 

As a matter of fact, defendant No.1 on 09-06-06 instituted Title Suit 

No.8/2006 in the Court of Civil Judge, Tezpur, for eviction of Rabindra Seal 

from the tenanted premises. Summons was issued but he was evading it from 

the beginning & the suit was later on transferred to Munsiff and re-numbered 

as Title Suit 90/06. Coming to know about this the plaintiff has instituted this 

false suit against the defendants. 

6) Defendants/respondents claimed that the plaintiff/appellant and her 

husband took Rs.5,00,000/- as loan from defendant no.1 for purchase of 

Schedule-B and promised to refund the total amount to the defendant No.1 
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within November’2004 after sale of their land at Siliguri (West Bengal). The 

defendant No.1 on good faith loaned the amount but they failed to return the 

amount. Later the defendant came to know that the plaintiff and her husband 

have no land at Siliguri or anywhere and they had cheated the defendant 

No.1. The plaintiff requested the defendant No.1 for more time. The plaintiff 

on 22-12-2004 requested the defendant No.1 to pay Rs.80,000/- and 

promised to sale the Schedule-B in favour of the defendant No.1 within the 

month of December’2004. The defendant No.1 on 24.12.04 paid Rs. 80,000/- 

to the plaintiff and the plaintiff on 29.12.04 executed Registered Sale Deed in 

favour of the defendant No.1 in respect of Schedule-B. Thus, on and from 

29.12.04 the defendant No.1 becomes absolute owner and possessor of the 

schedule property. The plaintiff and her husband requested the Defendant 

No.1 to allow them to stay in the house and premises & on 31.12.04 they 

entered into verbal tenancy agreement according to which monthly rent was 

fixed at Rs.1200/- per month payable on last day of every English Calendar 

month without default.  

7) The tenancy commenced from 01-01-2005 at the monthly rent of 

Rs.1200/- only. The husband of the plaintiff has failed to pay from January, 

2005 & they requested more time for payment of monthly rent because of 

weak financial conditions. Defendant No.1 by his letter dated 31.5.2005 

informed husband of the plaintiff to vacate the tenanted premises within a 

month but the plaintiff requested to allow time upto 31.8.05 for vacating the 

tenanted premises and for payment of arrear rent. The defendant No.1 having 

no other way out issued an advocate’s notice on 26.4.06 through Registered 

A/D Post. The husband of the plaintiff had received the above stated 

advocate’s notice but neither paid the arrear rent nor vacated the tenanted 
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premises. So, the defendant No.1 instituted Title Suit No.8/06 against Sri 

Rabindra Seal (husband of the plaintiff) in the Court of the Civil Judge, Tezpur 

for eviction & recovery of the khas possession, arrear rent, mesne profits. The 

Title Suit No.8/06 transferred to the court of the Munsiff at Tezpur and 

renumbered as Title Suit No.90/06. The service of summons has been evaded 

by Sri Rabindra Seal & because of institution of suit for eviction by the 

defendant No.1 the plaintiff has instituted this suit under false and baseless 

allegations.  

8) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1) Whether there is any cause of action for this suit? 

2) Whether the registered sale deed No.2393 for the year 2004 dated 

29.12.04 of Dhekiajuli sub registry office is null and void and 

inoperative in law? 

3) Whether the mutation entry order of Circle Officer (Sadar) Tezpur 

Revenue Circle dated 14/1/2005 in respect of the suit land in the 

name of defendant No.1 is liable to be cancelled. 

4) To what other relief the plaintiff is entitled to? 

 

9) The plaintiff side adduced the evidence of seven PWs, including the 

plaintiff himself and has exhibited some documents in support of his case. 

Defendant’s side has adduced evidence of 2 DWs and also exhibited some 

documents for their side in support of his claim. Trial Court while preparation 

of judgment observed that PW-1 has exhibited Fee Book as Ext 8 and Counter 

foil as Ext 8(1), but PW-6 has also exhibited the Report of Handwriting Expert 
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as Ext 8. Hence, to avoid confusion the marking of Fee Book, which was 

marked as Ext 8 has been corrected and treated as Ext 8(A) and Counter foil, 

will be treated as Ext 8(A) (1). Though evidence and cross examination has 

been done on Fee Book as Ext 8 but for the purpose of appreciation same will 

treated as Ext 8(A) and Ext 8(A) (1). 

10) After hearing both the sides and going through the materials available 

on the record, the ld. Munsiff dismissed the suit of the appellant/ plaintiff. 

Being aggrieved with the Judgment and decree passed by the trial court the 

appellant/ plaintiff preferred this appeal.  

 

Grounds For Appeal: 

11) Appellant/Plaintiff prayed that the ld. Trial Court erred in fact and law 

at the time of passing the impugned judgment and decree & did not apply 

mind judiciously. The Trial Court erred in law and failed to consider the 

Handwriting Expert’s Report while deciding Issue No.2 and as such failed to 

decide the Issue No.2 in favour of the plaintiff/appellant & wrongly decided 

that the registered Sale Deed No. 2393/2004 dated 29-12-2004 is not null and 

void and not inoperative in law. The learned Court without correctly 

considering the Handwriting Expert’s Report has wrongly dismissed the suit by 

deciding Issues No.2 and 3 in favour of the Defendants.  

 

DISCUSSIONS, DECISION AND REASONS THEREOF: 

12) I have heard both sides and also have gone through the pleadings and 

the evidence on record. It appears from the Appeal Memo that the appellant is 
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aggrieved by the decision of Ld. Munsiff for Issue No.2 & 3 particularly. 

Hence, these issues are visited herein below along with the resultant issue 

No.4.  

ISSUE NO.2: Whether the registered sale deed No.2393 for the 

year 2004 dated 29.12.04 of Dhekiajuli Sub 

Registry Office is null and void and inoperative in 

law? 

Issue No.3: Whether the mutation entry order of Circle Officer 

(Sadar) Tezpur Revenue Circle dated 14/1/2005 

in respect of the suit land in the name of 

defendant No.1 is liable to be cancelled? 

 Decision by Ld. Munsiff in the Impugned Judgment:  

13) Ld. Trial Court took up both these issues together for consideration.PW 

1 in her evidence has deposed that during stay at the house of defendant 

No.1 as tenant Plaintiff purchased Schedule B from its owner pro-forma 

defendant Smti. Dipti Dey. She exhibited the certified copy of the sale deed as 

Ext 1. The defendant in written statement has admitted the execution of sale 

deed executed by Dipti Dey in favour of the plaintiff. The defendant in their 

written statement as well as evidence of DW 1 has admitted that the plaintiff 

had been living in the house of the defendant No.1 with her husband and 

children at South Hazarapar, Tezpur as monthly tenant. The defendant has 

stated that Schedule-B has been sold by plaintiff to defendant no.1 as they 

failed to return loaned money. Thus, implies that the defendant has admitted 

that plaintiff had right over suit property till execution of alleged sale deed in 

favour of defendant. Thus, in view of the above, it can be said that plaintiff 
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acquired title on the basis of sale deed, executed by pro-forma defendant, 

over Schedule-B till execution of sale deed on 29/12/2004. Hence, whether 

plaintiff has right title interest over suit land or they are tenant as alleged by 

defendant is dependent on the due execution of sale deed no 2393/2004.  

14) Ld. Trial Court discussed s.101 & s.102 Indian Evidence Act & 

observed that plea of fraud is taken by plaintiff and therefore, if plaintiff fails 

to forward evidence regarding the same then her case fails. Thus, the burden 

is on plaintiff to prove forgery. Trial Court observed that the plaintiff as PW-1 

has reiterated that in the pretext of obtaining electricity connection for 

Schedule-B the defendant no.1 made her sign some pages and forms, 

however during cross examination she failed to state as to the Nos. of page in 

which the defendant has allegedly taken her signature, denomination of stamp 

paper in which she has put her signature, date when she got electricity 

connection, etc. Thus, the Trial Court held that it can be said that PW 1 failed 

to prove that defendant No.1 had taken blank sign in some paper.  

15) The PW 1 has deposed that one sale deed has also been taken by 

defendant along with blank papers, which is in possession of defendant, but 

Record does not show that any steps taken by plaintiff for obtaining the sale 

deed from defendant No.1. All this casts a doubt on the version of PW 1 

regarding taking of signature in blank page. PW 2 and PW 3 supported the 

claim of the PW-1, however, there is nothing on evidence to reveal that they 

were present when the defendant no.1 fraudulently took the signatures. PW 1 

has not stated in her evidence that PW 2 and 3 was present at that time or 

that she has told him about the alleged signing in blank page. The PW 2 and 3 

also has not stated anything as to how he came to know about the alleged 
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signing in blank page by plaintiff. Hence the evidence of PW2 and PW3 are 

just hearsay evidence. Trial Court also observed that evidence of DW 1 and 2 

revealed that they denied that defendant no.1 has taken signature of plaintiff 

in blank paper and used the same in making forged sale deed. In cross 

examination of DW-1 the plaintiff failed to elicit anything to show that he has 

obtained signature on some blank paper. Hence, Trial Court held that the 

plaintiff failed to prove that the defendant No.1 obtained signature on some 

blank paper. 

16) Though the plaintiff has deposed that some other person has 

impersonated her & defendant No.2 fraudulently identified the impersonator 

as plaintiff. Ext 6 revealed that Dipa Lahkar had put her signature as identifier 

of seller, but plaintiff has not examined Dipa Lahkar to elicit anything to 

substantiate her plea that she has identified another lady as plaintiff. During 

cross-examination PW-1 has admitted that Ext 6(1) to Ext 6(10) are her 

signature, the Sale deed No. 2393/004 being Ext 6. In evidence PW-5 has 

stated that presently land under Tezpur Sub Registry is to be registered in 

Tezpur Sub Registry, however earlier there was no order that land under 

respective Sub Registry Office has to be registered in the same Sub Registry. 

Hence, Trial Court held that at the time of execution it was not required to be 

registered at Tezpur Sub Registrar Office and there was no bar in registration 

of land in another Sub Registry. The plaintiff by examining PW-5 failed to 

prove that plaintiff has not executed the sale deed and someone else has 

executed the Ext 6 in favour of defendant. In cross-examination PW-2 stated 

that he does not if the plaintiff has executed any sale deed in respect of the 

Schedule-B. The PW 2 has not denied the execution of alleged sale deed in 
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favour of defendant instead stated that he has no knowledge. He can’t even 

say if Ext 6 was executed by plaintiff. In cross-examination PW-3 admitted 

that he has no knowledge about the alleged sale deed.  

17) The plaintiff has examined the Handwriting Expert as PW-6 and PW-7. 

PW-6 deposed that he has compared the specimen signature of Jaya Shill with 

the signature put in Ext 6, which has been marked as Q1 to Q12. He has also 

examined the signature and thumb impression of Jaya Shill contained in Tip 

Chahi Book marked as Q13. According to him, the person who wrote S1 to S9 

has not write the Q13. It is deposed that Q13 is exhibited as Ext 7(2). Trial 

Court observed that PW-5 has exhibited the signature of Tilak Ch. Das as Ext 

7(2). PW-5 deposed that Jaya Shill has put her signature in Ext 7(1). Hence 

though PW-6 has deposed that Q13 is marked as Ext 7(2) but it appears that 

Ext.7 (2) signature of Tilak Ch. Das. Furthermore, PW 6 has not stated on 

what basis he has stated that S1 to S9 is not identical with Q13. Nothing was 

stated in Ext 8 as to on what basis he has formed his opinion that both 

signature not identical & what kind of variation appears in both the signatures. 

Hence, Trial Court deemed it fit not to rely upon the opinion that person who 

wrote S1 to 9 has not written Q13 signature. 

18) Plaintiff has examined PW-7 who has compared the thumb impression 

of Jaya Shill. Ext 9 is the report submitted by him. He deposed that the thumb 

impression on sale deed on 2393/2004, thumb impression No.4335, marked 

as Q1 are found non-identical with S1. PW 7 has stated that reason for non 

identical is that the ridge characteristic found in Q1 are not found in specimen 

left thumb impression of Smt. Jaya Shill marked as S1 in related position. It is 

stated that thumb impression of Jaya Shill in serial No. 4335 is found to be 
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torn away hence could not be examined and compared. S1 are thumb 

impression of left hand but it is not mentioned in the back-side of Sale Deed 

whether it was of left hand or right hand. PW 7 admitted that left hand thumb 

impression and right hand thumb impression of a person is different. PW-7 

also deposed that he couldn’t say whether the Q1 is of right hand and left 

hand. Trial Court observed that S1 are of left hand thumb impression and it is 

not clear Q1 is also of right hand or left hand thumb impression. Hence, the 

Court was not inclined to rely on the opinion of PW to arrive at a conclusion 

that Jaya Shill has not executed sale deed (Ext 6). 

19) Trial Court further observed that plaintiff’s husband as PW-3 claimed 

he has monthly income of Rs.30,000/- and pays income tax, however, he has 

not brought any salary statement showing his monthly salary and no 

documents showing payment of income tax. Admitted the plaintiff has no 

income source and she is dependant upon his salary. PW-3 stated at the time 

of purchase of suit land he has paid Rs.5,00,000/- from his account but failed 

to prove so. It is also admitted that at present in his postal account he has 

Rs.500/- and in his Mahabhairab Post Office he has Rs.3000/-. At the time of 

closure of account in Allahabad Bank he has Rs.500/- in that account. It is 

stated that Allahabad Bank account was closed in the year 1995/96 due to 

non transaction. And SBI account was also closed due to non transaction. The 

plaintiff has not been able to show that he has Rs.5,00,000/- in his bank 

account at the time of purchase of suit land in the name of plaintiff. The PW 3 

has stated that Rs.1,50,000/- was taken by plaintiff after selling land of her 

mother. But PW 3 has not exhibited any sale deed executed at that time to 

show that sale consideration was used in the purchase of suit land by plaintiff. 
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Thus, Trial Court came to the conclusion that the plaintiff failed to show her 

ability to pay Rs.5,00,000/- to pay for the land on her own. 

20) After considering all the facts and circumstances and the evidences 

available on record, ld. Trial Court was of the opinion that the plaintiff/ 

appellant has failed to prove any circumstances that will casts suspicion on the 

due execution of the Sale deed (Ext 6) in favour of defendant. Hence, came to 

the conclusion that plaintiff/appellant failed to prove that the registered sale 

deed No.2393/2004 dated 29.12.04 of Dhekiajuli Sub Registry Office is null 

and void and in operative in law. Hence, issue No.2 is decided in negative. 

21) Since in issue No.2 it is held that the registered sale deed No. 2393 for 

the year 2004 dated 29.12.04 of Dhekiajuli Sub Registry Office is not null and 

void and not in operative in law, hence, the mutation entry order of Circle 

Officer (Sadar) Tezpur Revenue Circle dated 14/1/2005 in respect of the suit 

land in the name of defendant No.1 is not liable to be cancelled. Thus, issue 

No.3 is decided in negative. 

My Decision And Reasons Thereof:  

22) I have gone through the record and the materials available therein 

including the oral and documentary evidences and I have also minutely heard 

the argument forwarded. It appears that the Expert’s Opinion on the signature 

of the plaintiff and her thumb impressions would have immensely helped in 

judiciously coming to a decision in this case. However, it appears that 

Handwriting Expert compared sets of signature which were not really meant 

to be compared and came to the conclusion that the person who wrote S1 to 
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S9 has not write the Q13. However, records reveal that Q13 is exhibited as 

Ext 7(2), which is signature of Tilak Ch. Das & Ext 7(1) is the disputed 

signature. On the other hand, the Report of Expert on thumb impressions 

remained inconclusive as the thumb impression in sale deed on 2393/2004, 

thumb impression No.4335 maybe of either left hand or right hand, however 

the specimen signatures were all of left thumb impression of Smt. Jaya Shill.  

 

23) Thus, I am of the considered opinion that it is essential to obtain fresh 

Expert Opinion of the correct disputed signatures and also on the thumb 

impressions. As the disputed thumb impressions can be of either hand, 

specimen thumb impression of both hands to be sent for Expert Opinion. 

Hence, the case is remanded back to the Trial Court for obtaining fresh 

Expert Opinion on the signatures and thumb impressions of the plaintiff on the 

disputed documents and rendering a fresh judgment in the suit thereafter. 

The appeal is accordingly disposed of. 

 

Send a copy of this judgment along with the LCR to the learned Trial Court.

  

Given under my hand & seal of the Court on the 23rd October’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 
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Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.     
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